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1. Deal structure

1. 1. How are private and public M&A transactions typically

structured in your jurisdiction?

Switzerland
Borel & Barbey

In Switzerland, private M&A transactions are most commonly structured as either
share deals (involving the transfer of all or part of the shares in a company) or asset

deals (involving the transfer of specific assets and liabilities).

In a share deal, ownership and control of the target company are transferred to the
buyer, while all underlying assets, rights, and obligations remain vested in the

company itself.

In an asset deal, the buyer acquires all or selected assets and liabilities directly from

the target. Asset deals in Switzerland can generally be structured in two ways:

e Individual transfer under the Swiss Code of Obligations, where the buyer
acquires the identified assets and liabilities on an item-by-item basis. Each asset
or liability must be transferred in accordance with the formal requirements
applicable to its type (for example, assignment of contracts, endorsement of
negotiable instruments, transfer of possession of movable assets, or registration
of intellectual property).

« Universal transfer of assets and liabilities under the Swiss Merger Act, which
allows the transfer of an entire business or a defined part thereof by operation of
law through a single registration with the Commercial Register. This method
simplifies implementation by avoiding multiple individual assignments and
achieving legal succession in one step. However, the existence of the transfer
and its key terms (including the purchase price) become publicly accessible in

the Commercial Register.




Another common form of transaction is a merger under the Swiss Merger Act,
through which two or more companies may be combined either by (i) one company
absorbing the other(s), or (i1) several companies merging to form a new legal entity.
In both structures, the shareholders of the absorbed or merging companies receive
either (a) shares in the absorbing or newly formed company, determined on the basis
of a conversion ratio that preserves their relative ownership, or (b) a cash
consideration. Upon completion, the absorbed or merging entities cease to exist
automatically, without the need for winding-up or liquidation. The transaction must

generally be approved by the boards of directors and the shareholders’ meetings of all

participating companies.

Finally, public M&A transactions are generally effected through public tender offers
governed by the Swiss Financial Market Infrastructure Act and supervised by the
Swiss Takeover Board. Acquirers may also obtain control through privately
negotiated block trades followed (where the 33'5% voting threshold is exceeded) by a
mandatory offer, unless an exemption applies. Statutory mergers are legally available
but rarely used for listed companies, given their procedural complexity and disclosure

obligations.

1. Deal structure
1. 2. What are the key differences and potential advantages and

disadvantages of the various structures?

Switzerland
Borel & Barbey

The key distinction among M&A structures in Switzerland lies in the nature of the
transaction’s legal object and the corresponding allocation of risk, liabilities, and

procedural complexity.

e Share deals involve the transfer of ownership and control of the target company.
They are generally straightforward to implement, ensure continuity of contracts
and operations, and usually do not require third-party consents. From a tax
perspective, they are often favoured by individual sellers, as capital gains on

privately held shares are usually exempt from Swiss income tax. However, the




buyer assumes all existing and contingent liabilities of the target company, there
is no tax step-up in asset values, and extensive due diligence and warranty
protection are required.

» Asset deals (individual transfers) allow parties to select specific assets and
exclude unwanted liabilities, with potential for a tax step-up in asset value and
confidentiality of terms. Their main drawbacks are the formal and time-
consuming transfer process, possible VAT and transfer taxes, and the need for
third-party consents and compliance with employee-transfer rules.

« Asset deals (universal transfers) simplify implementation by transferring all
defined assets and liabilities through a single filing. Yet the transaction and its
key terms become publicly accessible in the Commercial Register, and the
statutory documentation and audit requirements may be disproportionate for
smaller transactions.

» Mergers are efficient for intra-group reorganisations or post-acquisition
integrations, as all rights and obligations transfer automatically. They are,
however, procedurally rigid, require shareholder approval, and expose the
process to creditor protection and potential minority challenges.

» Public tenders offer a transparent and regulated route to control and eventual full
ownership through a post-offer squeeze-out merger. They are subject to strict
procedural, timing, and disclosure requirements, and the mandatory offer
threshold (33'3%) limits flexibility in structuring.

1. Deal structure
1. 3. What factors commonly influence the choice of sale

process/transaction structure?

Switzerland
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The structure of a Swiss M&A transaction depends on a mix of legal, tax, regulatory
and commercial factors, as well as on the nature and objectives of the parties. In
practice, Swiss deal-making tends to be pragmatic, aiming to balance certainty of
execution with practical efficiency.

Key factors include:



Nature of the target: whether the transaction involves an entire company or a
business division, a listed or private entity, and whether the activity is regulated,
asset-heavy or service-based.

Tax considerations: capital gains and transfer taxation, VAT exposure, loss
carry-forward preservation and any opportunity for a tax step-up in asset values.
Liability allocation: risk-averse buyers may opt for asset deals to isolate
liabilities, while sellers usually opt for share deals for simplicity and tax
reasons.

Transfer restrictions and consents: change-of-control provisions may point
towards asset transfers, whereas non-assignment clauses or statutory consent
requirements may make a share deal more practical.

Financing and timing: buyers relying on external funding may prioritise
structures allowing quicker completion or easier collateralisation; auction
dynamics can also dictate the format.

Seller profile: private equity funds generally seek clean exits via share sales,
while corporates may favour carve-outs to retain specific assets or liabilities.
Confidentiality: share and individual asset deals remain private, whereas

universal transfers and mergers require public registration.

In the end, parties choose the structure that best reconciles commercial goals with tax

efficiency, regulatory compliance and discretion.

2. Initial steps

2. 1. What documents are typically entered into during the initial

preparatory stage of an M&A transaction?

Switzerland
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The preparatory phase of a Swiss M&A transaction usually includes the execution of

several key documents:

» Confidentiality (non-disclosure) agreements, entered into before due diligence
to protect proprietary or sensitive information. Swiss law imposes no formal

requirements, but such agreements are almost always made in writing. Because



